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Marlcne t l .  Dorlch, Esquile 
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Re: Notification o f  Ex Parte Communication 
M B  Docket No. 02- 277, MM Docket Nos. 01- 235,OI- 317, and 00- 244 

Dear Ms. Dot.tcli: 

This i s  to advise yoti. i n  accordance \\'i lh Scclion 1.1206 ot'the 1KC"s I-~IICS. (hat on M a y  
11. 200.3. 13arrq Drake. Prcsideiit ot'l3acL!,ortl Broadcasting I loldiiigs. LLC ("Backyard 
I~roatlc~istit ig"). Anne SMai iwn ol.lIiis otticc. Lind I me( with Simon Wilk ic,  Chief  Ecoiioniist ol' 
the Commission. and Ioiiathan ILevy. Dcptt~y Economist. of the Commission's Of l icc  of 
Strategic f'lanning and Policy Analysis. to discuss Backyard Broadcasting's concern that any 
revision o f t h e  defini l ion o f  radio niarkets, particularly a reformulation bascd on geographic or 
ecoiioniic data, such as Arbit toi i 's Kadio  Melro Matkcts data. would conipel i l ivcly disadvantage 
small. recently es~ablisheil companies vis-&vis large]. and more entrenched radio owners. If  the 
FCC tione:LIicIcss adopts sticl i a change, Backyard Broadcasting strcsscd the impoitance o f  
grandfathering and al lowing frcc Lransfcrability o f  any noli-conipliant clusters and o f  giv ing all 
patticipailts in a market the ahil i ty to  increase station ownership to the level or the largest 
- w i t i d  lailiereti cluster. 

In addition, i f t h e  Coniniission should adopt a geographic or ecoiioniic market definition, 
Backyard urged Ilia1 the Commission also provide that same-service, in-market stations wit l ioi i t  
substantial o \  erlap be treated as a single station for cornpuling a licensee's owiiershjp limitation. 
This exception would retlcct thc rcality t h a t  later cnlrants to a market may have to combine 
se\,eral Class A FM statiolis scr\:iiiQ diffkrciil areas Lo oblairi Ihe geograpliIc coverage area of a 
singlc ('lash (' F h l  s la l io t i .  Tlic C'ommission's cuisting sanie-ser\;ice simulcast rule (17 C.I:.R. 
9 7 3 . 3 5 5 6 )  could p w i d e  ai appropriate standard for determining whcther overlap of principal 
coninittnil! conloLirs i s  "subsmitial." 
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As required b y  scctioii 1 .I206(b), two copies uf  this letter are being submitted for each of 
the above-referenced dockeis. 

i 
Enclosures 
cc (w’o cnc.) by tclccopy: 

/’ 
Dr. Simon Wdkie 
Dr. Ionattian D.  Levy 



'The Suhstitutioii o f  Athitron Metro Data To Govern Local Market Definition Will 
Hainstrino, Small and Medium-Size Group Owners Seeking To Compete Effectively with 

Mcgs-Groups in Local Markets 

MM Docket NOS. 00-244, 01-235,Ol-317 
MB Docket No. 02-277 

HilckyarcI Droadcasling 15 ii s111a11, recently estahlishcd independent company, dedicated 
t u  Iociil radio. wi th a t o h l  o f 2 2  radio broadcast stations i n  the Muncie, lndiana (Arbitron Metro 
Rank Z O l ) ,  Olcaii, New Y o r k  (Arbi lroi i  M c m  Rank 207), Elinira-Corning, New York (Arbitron 
Mclro RanL 2 I3) ,  W i l l ianispoit, Pennsylvania (Arbitron Metro Rank 259), and .lackson, 
Mississippi (Ai l i i l ro i i  Metro Rank 1233, inarkcts. 

0 f n  compete cffect ivcly againsl mega-owners who caii spread their risks over scores of 
iiiarkcls, small groiip o w ~ i c r s  l ike Backyard iced the Lihility to clustcr stations pursuant to the 
wnic rules uiit lcr uh ic t i  tlic niega-consolidators have  already hui l t  ilieil- businesses. 

c: I )csl>i~e i t s  i .c la t ivc ly  l i i i i i t ~ t l  ~ ~ c s o ~ i r c c s ,  Backyiird directly competes wi th some oPtlic 
I;irgcsl coilsolidatox. i i i c luc l in~  (~IuI- (:li;inncl ill the Jackson, Mississippi, and 
Williai1ispoi.t. Pcnlisylvaiiia, markets, I i i l in i ty.  Eiitcrcom, and Citadel ill the Olean, 
UC\Y \'MI,, iniiirkzr. and Citadel i n  the Miincie, Indiana, market. 

0pci.iiIi i ig under Ihc cxisl ing IIIICS and iniarkrt dclinitions, Lhcsc incga-consolitlators 
\vcrc ahlt. to establish c l l k l i v c  a110 crficient clusiers o r  stations in various markcts, 
spreading fixed costs iiiiioiit: s l ; i l ions wi l t ini  a niarkct and risk among slations i n  
sc\.c~.;iI ini irkcts. 

( '  
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I-eference lo exist ing aiid potential conipetilloii, the fomiation o l  new markets could 
liave iiii i i i imediale arid devastatins e l fcc t  on srnaller group owners. For this reason, 
the Commission mus t  not extend thc tisc of Arbitron Metro Market definitions to 
snialler markets without careful consideration o f  the effects on such markets. 

1'0 lhc cxtcnt llic use o f  Arbllron Mel ro  Market dcf ini l ions would create more 
restrictive standards iii smaller markets, such acts would b c  reregtilatory and contrary 
to the intci i l  o f  Sccllon 202(h) of the 7'clecomniunications Act of  1996 and the 
prcsuiiiptioii i n  favor of rcpeal (hat courts have found must he appllcd i n  construing 
i t 5  jirovisions. 

* More rcstriclivc markets ci-calcd h y  tlic use ol' Aibit i-on Metro Market data could forcc slatioii 
t l iwsl i lure O I ~  tlic hrcakup o r c x i s l i n g  cliisters. 

3 For smaller group owiici-s to he able to maintain valuc, they must have the abi l i ty to 
keep cxisting clusters inlact. 

Forciilg the  divcsliture of  slations koin an existing clustci. w o ~ ~ l d  liavc a devastating 
a i d  immctliate el'l'ect o i i  a snialler g o u p  owticr by causing a prccipitous loss of 
in;irkct va lue for its properties atid it11 in;tliility to obtain loan capilal. 

Moi.covcr, iiiilcss existing clusters m a y  be t r m d w r c d  or assigned, small groul) 
~ U ' I I ~ I - S  will Iosc much ofihc iniirkcl valuc o f t h c i r  stations because prospective 
t)iiyci.s w i l l  i i o ~  hc  ;tble to i . c ~ i I i ~ c  [lie I icncfi ls of existing clustcrs. Most smaller 
q o w i i i s  companies l ikely w i l l  iieed to resti-ucme to s e c ~ i r c  financing. change 
ownci-ship iii in i t ia l  public ofleinngs and, potentially, merge with otliel comparably 
i i / d  coinpariies i I'lliy ;tic 10 gi.ow iiilo elli-ctive competitors. Thc nicga-owncrs 
; i l i ~ a d y  have passed througli that stage oitlcvclopmeiit. Under i i iorc restrictive 
i i iarkct tlclinitions, C\ .CII  :I simple coiForale restructuring. [PO or olhcr chaiige of 
coi i l io l  could [mce llic l ircak u p  olc1ustei.s. destroying inucl i  of the baluc o f  snialler 
coiiipaiiics like Hackyartl and prcclutling Iheiii from hccorning effective competitors 
agaiiist the n i ~ ,  3qr+owiicrs. 

A I  the saii ic time, iiiorc rcstrictivc i ia rke l  definitions, combined w i th  
Iraiisfer/assignnieril protections for existing clusters ( i  e.. "grandfathcred clusters"), 
\ \ .uuld simply lock-iii the cLirrcnt patterns o f  market dominance while blocking the 
dcvelopmenl of polcntial ly  coml iet i~ ivc i i e w  clusters. 

o 

o 

o 

Ai-bilroii is ;I public company accountahlc lo  its shareholdel-s and to its largest customers, 
which arc thc entrenched mega-coiisolidalors. The economic incentives guiding Arbitron's 
k c i s i o n s  <lo i i o t  i icccssoi.ily tilisii \vi l l i  thc public i i i lci.est bclicFiis that [he Conimiss io~i  sccks 
to I.cali/,c 111 lliis pi'occediiig. C!sc o l  Art)iti.oii i i iarkct definitions, wliicli the company may 
\>IIQ li-oiii l i i i i c  to tiiiie, would i i icai i  h t  tlic value of  market clusters of cmcrging 
criliipctirots I I I ~ ~  hccoinc >I luiictioii of' /\rbitroii's coriiinercial ijitclysts. 
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ii Foi. iiistanccl i n  1087, Arhiti-on lowered its estimate of the Black population in the 
Houslon, l’cras, m;irket aRcr certain major station owners petitioned for such 
cllangcs. liadio station KMJQ(FM), which concentrated on Black listeners, lost 
market share as a result. 111 response, KMJQ(FM) submitted population reports from 
thc City o f1  louston Depaitnient of Planning and Developrncnt, which were endorsed 
hy the city o f  Houstoii and llarris County. Arbitron refused to revise its estimates, 
however, or even postpone the implementation of the lower estimates pending further 
studics. ( S w  K M J Q ,  KMIMDYoJJ  Arhitron, Radio and Records, Jan. 13, 1988, at 3 ,  
attached hcrcto.) Similarly, Spanish language broadcasters have criticized Arbitron’ 
failure to takc accurate account of language preference, which undermines the 
Iiispanic radio industry by giving a false measure of the listening habits of Spanish- 
language lislcncrs. 

(’oiiclusioiis: 

* ON/Y lIr W h /  /,Y Hrokcn l‘he C’ommission should not disrupt the market by drastically 
iilteriog radio iriarkct dcliiiitions. Allliough the currcnt rules creatc certain 
inconslstcncics and discrcpancics that should be addiessed (e.g.. the ‘‘Pine Bluff’ 
prohlent). radical changcs are tiniieccssary arid not in thc public interest - - -  particularly 
LVIICI-c sucli cli;uigcs will l ighten existing i.es~ric~ions. 

. A ~ / H / ~ ~ o H  /.r NO/ Tlrc . 4 t i . ~ w - .  Usc o l  Arbitron Metro Market Data wi l l  lead to arbitrary 
iriai-ker dcfinit imis th:it inay i io t  i.c[lccl conlpclitive realities. I n  particular, Arbitron 
Melro Market da la  iiiust not he used i i t  ~narkets smaller than thc Top 200 because thc 
i i i i pac~ will he arbilr-ary a i d  in consist en^. Moreover, adopting more restrictivc Arbitron 
Mcti-o Markers will only disi-up( the cfyorts o f  cmerging srltall companies that should be 
cncoui-aged as effective cumpeti tors to the mcga-consolidators. 

- 
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Kcplacing tlie Curren t  Radio Market Definition with an ArbitroniBlA Standard 
Will Frustrate the Efforts of Small and Medium-Sized Group Owners to 

Compcte Effectively with Mega-Groups in Local Markets 

I’he Coniniission should not disrupt the radio industry hy drastically altering radio market 
dcliiiitions Iiiiscil on Arbilron and/oi. RIA standards. 

c; l‘hc iriduslry has adapted to  the currenl radio market definition, and those entities that 
enlered tlic niarkcl since 1996 hai’e based their competitive strategies on the existing 
del i  n i l  ioii. 

lhcsc ncw entrants and otlicr growing companies must have the oppoittinity lo  develop 
eilicicnt clusters ol.stalioris under the same rules that have been used to build the existing 
mcg:a~coiiip;wies. Otherwise. the iicw cntranls will not havc any opportunity to compete 
cifectively with Iheni. 

Disrtlption i n  the industry rrolil a iicw radio market definition wi l l  disproportionately 
1h;inii sniallei. players for whoni the loss or inability to transfer intad even a single clustcr 
could have a devastating effect. Mega-owners can spread the risk o ra  major changc 
across one or more of [heit. iniwkcts; smaller owiicrs seeking to compete with (hem 
cannot. 

c> 

o 

If l l i c  Coniriiission nevertliclcss changes the I-adio imarkct delinition lo an Arbitroil and/or BIA 
standard, tlie C‘oiilriiissiori initis! adopt provisions that l i m i t  tlic liann that smaller group owners 
will suffci-: 

o l‘he C‘oinniissioii should pro\,idc hi. fdl gruidf;itliering and full transrerability o r  
clustcrs. 

A trcquirciiicnt for  divestiiLirc of cluslcrs would severely and disproportionately 
Iiami smaller 21-oup owic Is ;  [mega-owt1ci.s can spread the risk. 

Any limitaliou (111 translet:rbility of clusters \vouId result in an immctliate loss of 
v;ilue tha l  wc1i11d he felt i i i os l  acutcly by small group owners. Mega-owners 
rciicliccl their currcnt positions tlirougli a hislo1.y of transfers and assignments, 
including iiunicrotis “tradz LIP’’ sales and exchanges, initial public orferings. 
iricrgers, and the additioii of new equity investors. If the Commission only 
pct-Inits ii limited n u m h e r  nflransfers of grandfathered clusters, i t  will cut off l l i c  
only growLli path foi t l iosc seeking to offer cffcclive competition Lo mega-ownti’s. 

The Coiiiniission diould allow any uwncr i n  a market to increase station ownership to l h e  
I I I \ . c I  ofttic targesc gc-andfathered cluster. ~ I / ~ C I . I I . . I . W ,  /he I I C W  rzdm efleclively ~ ~ I / / p r u / c ~ /  
(,iirreiic/i(d i i iegii-oii.iio..s ir !yi i i . sr  c l j i . r , / i i , c ,  coinpcririoii 

Stations 111 a niarkct that do not have any conlotir ovcrlap with another co-owned station 
i n  thc niarkct -- 01. liave so l i t t l c  contour overlap that the Commission’s rules would 
perniit saiiie-scrvicc simulcasting ~~ should he treated as onc station i n  the numerator in 
ccli~ipii~ing Ilic owiicrship litnil fiir rhal licensee. Otherwise, ;I new entrant’s two non- 
o\.erlappiiig Class 4 staiions M O L I I ~  be treated the same as an entrenched cwner’s 
o\~crlappiiig Class C‘ stations. 

I - ( T  should dcill with aiiomalics under tlie current Inarkct definition staltdard 011 a casc- 
I>! -cilW basis. rill CSilniple ,  l l ic so-called “Pine RlufY’ problem could be addl-cssed by 
l C C 1 L ~ i l ~ i l l g  lhi l l  Lhc lrcyilisilc i i i a i k c l  s i x  hc cstablishcd without counting i l l  t he  
( h o l l l l l l a l o l  co~n~ilo~ily-o\v~icd stiitions thal  arc iiot a paty o f h c  cluster being eva]llatecl. 

c) 

c) 

CJ 



Backyard Broadcasting Holdings, LLC Stations 
(by Arbitrnn Market) 

Jackon.  Mississippi (Arbitron Metro Rank 123) 

Ixenscc :  Backyard Broadcasting Mississippi, LLC 
WTYX(FM), Jacksoii, Mississippi 
\VRXW(FM). Pearl, Mississippi 

kluncie-Marion, Indiana (Arbilron Metro Raiik 201), 

Licensee: liidiaiia SabreCom, Inc . ’  
WHTY(FM). llarttbrd City, Indiana 
WtITI(PM). Alexandria, Indiana 
WIJRK(FM), Elwood, Indiana 
W IIRK(I:M), M iiiicic. Indiana 

Liccnsec: Mui ic ic  SabreCoin, Inc 
WXFN(,4M),  Muncic, Indiana 
W LDC-PM. Miiiicic, Indiana 

Oleaii, New York (Arbitrun Mctru Rank 207), 

1,iceiisec. A r i o u  Communications o T N . Y . .  Inc. 
WPIG(FM), Olean. New York 
WHDL(AM). Olean, New York 

Elmira-Corninx, New York (Arbitrun Mctro Rank 213) 

ILicciiscc: Chcniung County Radio. l i i c .  
WNKI(FM), Corning, New York 
WI’GI(VM), Horschcads, Ncw York 
WNGZ(FM), Montoui Falls, New York 
WWI,7,(AM). Hiirsclieads, New York 
WGMP(AM) .  Watkins Glcn, Ncw York 

Willianisport, I’ennsylvania (Arbilron Metro Rank 259) 

Licensee. South Willidnispiirt SabrcCom. Inc 
WILY( FM). Williamsport, Pennsylvania 
WW PA(AM), W illiamsport, Pcnnsylvaiiia 
WBZD-FM. Muncy. Peniisylvania 
W%XK(FM), S. Williarnsport. Pennsylvania 
WCXR(FM), Lcwisbui g. Pennsylvania 
WKVII(TM). U1illIamsp~rl, Pcimsylvania 

’ Indiana SahreCuni, Inc. alation W I I U I I ( A M ) ,  Aiiderson, Indiana. is not includecl i n  the Muncic-Marion. Indiana, 
Arhitron Metro Maikct. 

1) ( ’ 1  IIIIJL i~vJ552(,-l 


